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Abstract

In Peru, there is a widely held view that judges reproduce gender-based stereotypes when
sentencing on sexual violence. However, very few studies have critically examined if rape
myths and other gender stereotypes permeate judicial decision-making and how they do so.
This qualitative work addresses this gap by exploring written sentencing remarks of rape cases
against female victim-survivors over 14 years-old, from 2015-2020, through thematic and
critical discourse analysis. Findings indicate that rape myths still inform judicial decision-
making in the interpretation of statutes, assessment of evidence and construction of facts. Key
implications include a better understanding of the criminal justice system’s strengths and
weaknesses, the role of judges in neutralizing rape myths and the need to explore alternatives

means to satisfy rape victim-survivors’ justice interests.



“...justice suffers the evils of its own society”

(Pasara 2018:97)
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Introduction

In November 2020, one of the most influential tabloids in Peru (“Perti21”), published the
following phrase on its front cover: “Machismo colegiado: Two judges and a judge reject a
rape complaint because the victim was wearing red panties”. The story of a young woman
from Ica, Peru, who had been sexually victimized by a friend, acquitted with questionable
arguments, triggered a collective outrage towards the Peruvian justice system. It also confirmed
a nationwide prejudice: that judges are as susceptible as anyone to rape myths and gender-

based stereotypes.

Research on the influence of these myths in judicial opinions has been carried out in many
jurisdictions: Croatia (Radaci¢, 2014), Australia (Taylor, 2007), Malaysia (Othman et al.,
2019), Canada (Ehrlich, 2001; Wood & MacMartin, 2007), Japan (Burns, 2005), United States
(Hildebrand & Najdowski, 2015), U.K. (Ellison & Munro, 2009; Munro & Kelly, 2009; Smith
& Skinner, 2012; Temkin & Krahé, 2008), Rwanda (Bizimungu, 2018), Cyprus
(Charalambous, 2015), Vietnam and Nepal (Skinnider et al., 2017), Argentina (Salanueva &
Zaikosky Biscay, 2015), etc. In Peru, two studies are relevant. The first is a 1995 investigation
that focuses on identifying gender stereotypes in processing rape cases across the Criminal
Justice System (CJS) (Siles, 1995). The second is a 2011 Ombudsman Office report that
describes the main features of rape cases and measures judges’ attitudes towards violence
against women (VAW) through a survey. While the former is now outdated, the latter did not
analyse written judgements. This work, hence, aims to offer a contemporary qualitative
research of sentencing remarks aimed at exploring, through thematic and critical discourse
analysis (CDA), whether (and how) rape myths and gender stereotypes inform judicial

reasoning.

According to the Inter-American Court of Human Rights (IACHR), among the multiple
obstacles that victim-survivors of gender-based violence in Latin America face in their access
to justice, are the negative stereotyping and machista® prejudices from public servants that

distort investigations and even trial proceedings and potential punishment of the offender

1 “Machismo’ is the Spanish word for ‘patriarchy’ that fashions out a specific form of Latino hyper-masculinity, based on
honor and pride (Rogers, 2020).



(CIDH, 2019:67). Law enforcement and judicial systems are perceived as “the institutions that
offer the worst responses to women who seek help” (Sagot, 2005:1306). In a region where the
justice system is widely perceived as corrupted, the State as ineffective (or illegitimate) and
the social contract that defines western societies does not exist for most of its countries
(Schulte-Bockholt, 2013), it is fundamental to understand how rape myths and gender

stereotypes, embedded in a dominant ‘machista’ culture, permeates the delivery of justice.

In Peru, no available data has revealed the views of rape victim-survivors towards the CJS.
Yet, a survey-based research from the Peruvian Ombudsman Office, portrays unsatisfactory
responses from VAW survivors who have come into contact with the system. According to
this, 62% had no faith or trust in the police, 59% considered their physical settings inadequate
to report and 50% perceived that their personal behaviour was constantly being questioned by
legal practitioners during the process (Defensoria del Pueblo, 2018). This complements the
71.1% of women who have been physically, verbally or sexually victimized and decided not

to ask for help or disclose their experience to a public institution at all (ENDES, 2018).

Over the years, the increasing awareness of sexual violence as an endemic problem has led to
a call for more punitive state responses (Burman & Gelsthorpe, 2017). However, despite
decades of legislative and policy reform, most rape cases against women remain unpunished
(Kelly et al., 2005). The increasing distance between the number of offences recorded by police
officers and the securing of convictions in court, termed the “justice gap” (Temkin & Krahé,
2008), adds to the negative effects of secondary victimization experienced by women who
come into contact with the CJS, leading to a problematic paradox (Brooks-Hay, 2020). That is,
while encouraging victim-survivors to report their victimization, not only are their needs
insufficiently satisfied by the CJS, but even more, the harm suffered is deepened by it
(Mirrlees-Black, 1999). Certainly, this paradox is a result of different decision-making
processes within the CJS chain. Exploring what occurs in one of these chain links — sentencing
— will contribute to identifying the flaws affecting women’s right to judicial protection and a

fair trial.

The exposure and analysis of judges’ response to rape in this work does not seek to advocate
towards a more punitive turn, but to reflect on alternative responses within and outside the legal
system (Clark, 2015; Daly, 2014; McGlynn & Westmarland, 2019; Morris & Gelsthorpe,

2000). As stated by Powell et al., “[w]hile it is true that victims of crime often turn to law as



the normative remedy for injury, law at times can engender oppressive and deleterious effects,
serving as a tool of further injustice” (2015:5). Nicolson, based on Carol Smart’s reflection,
states that law is a “double-edged sword” that takes with one hand what it gives with the other.
According to him, the binary logic of rape trials, where a court declares either that a woman
was raped, or her allegation was false, plus the difficulties of gaining convictions, and the

harmful stereotypes that abound, should lead us to abandon the prosecution of rape cases as

different ways of doing justice that better satisfy victim-survivors’ needs.

The first chapter reviews the literature on rape myths in Peruvian society, the CJS’s response
to this crime and the available research on the influence of rape myths in judicial decision
making. The second chapter outlines the research questions, the research design and
methodology including the theoretical framework that guides this study, the process by which
data was collected and analysed, the ethical implications and research limitations. Chapter three
offers a discussion of the findings through a thematic and critical discourse analysis of a sample
of 18 sentences. Where identified, rape myths or gender biases are critically evaluated. Finally,
conclusions are drawn out of these findings, to identify challenges and offer institutional

solutions to improve the judiciary response to rape cases in Peru.



1. Literature Review

This chapter will focus on three areas: 1) the current state of sexual violence in Peru and the
Peruvian CJS’s response to it; 2) the nature and diverse manifestations of rape myths and other
gender stereotypes, and their entrenchment in Peruvian society; and 3) a comparative review

of available research of rape myths in judicial decision-making across different jurisdictions.

1.1. Sexual Violence and Peruvian CJS’s response

By 2013, at a provincial level, Peru reported the third highest rate of lifetime prevalence of
sexual intimate partner violence in the world with 46.6%. At urban level, it ranked ninth with
22.5% (Mujica, 2011; OPS, 2013). In South America, it has the most reported cases of sexual
violence (Mujica, 2011). But given its under-reported nature, its real magnitude is unknown.
The ‘dark figure of crime’ may be accessed through victimization surveys (DeKeseredy,
2011:61). According to the ENDES, by 2018, 63.2% of women aged 15-49 in Peru had
experienced some sort of violence from their husband or partner. Out of the 3 million women
aged 15-49 who were in a relationship in 2018 (ENAHO, 2018), 2.6% were sexually victimized
in that period. This makes an approximate of 78,000 women or adolescents’ survivors that year,
which contrasts with the average of 6,881 police reports of sexual violence a year and the
34,153 “sexual integrity” examinations carried out by the Institute of Forensic Medicine in

2009 (Boesten, 2012:362).

Percentage of women 15-49 years of age who have ever had a partner and who reported experiencing sexual
violence from a partner after the age of 15 (Percentage)
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Following a general decline of victimization rates in Peru by 14 % from 2010 (Hernandez et al.,
2020), levels of gender-based violence have also decreased in recent years. Sexual violence,
yet, remains at similar rates. These numbers are an underestimate, since they do not include
cases of women outside the age limit of 15-49, or violence exerted by someone who is not a
current or former partner. This is particularly relevant because, according to the Public
Prosecution Office rape data (2018), only 3.9% of the accused were a partner or former partner,
16.7% a stranger, 38.2% a family member and 41.2%, an acquaintance. In short, the vast

majority of rape cases are not included in these surveys.

Reasons for not reporting rape are diverse. Some include lack of acknowledgement from
victim-survivors that they have been victimized (Daigle & Mufti¢, 2016:146), fear of
retaliation from the aggressor, feelings of shame and embarrassment, the belief that it was a
minor incident and not a police matter, and a concern that police and prosecutors will question
the authenticity of their claim (Lievore, 2003; Ortega, 2019). Since rape commonly occurs in
private, it is hard for victim-survivors to prove it beyond their own word. It is even more
difficult when the case does not fit the “real” rape myth (Estrich, 1987). That is, the idea by
which rape is only “rape” if it is perpetrated by a stranger in public and leaves visible injuries
to the victim. If this does not occur, it is considered a ‘simple’ rape, i.e. not treated as criminal
by the CJS, or even considered rape by their women victims (1987:8). In other words, this
widespread myth is by no means harmless. Not only can it impact a victim-survivor’s ability
to recognize themselves as a victim but it can also affect levels of empathy and support given

by family, friends and professionals (Daigle & Mufti¢, 2016), and access to justice can be



seriously jeopardized if such beliefs are espoused by legal practitioners (Brooks-Hay, 2020;
Gracia et al., 2014; Kruahiran et al., 2020).

Since this work seeks to study the presence and role of rape myths and gender stereotypes in
sentencing, it is key to understand where these beliefs come from. Research demonstrates that
they shape not only the contours of ‘androcentric’ criminal law, but also its discriminatory
outcomes (Burman & Gelsthorpe, 2017; Maqueda Abreu, 2014; Nicolson, 2000; Smart, 1989).
If the premise is that gender not only influences the likelihood of rape, but also the response
from the CJS, then the extent and nature of the beliefs that breed the referred rape myths in a
specific society must be explored. The following section will then address the origins of this

phenomenon, its manifestations, and its impact on CJS’s response.

1.2 Rape Myths and Gender Stereotypes in Peruvian Society

Rape myths are defined as “prejudicial, stereotyped or false beliefs about rape, rape victims,
rape offenders that trivialize or justify male sexual violence against women” (Burt, 1980:217).
Examples include: blaming victim-survivors (i.e. provoked rape by what they were wearing);
casting doubt on their allegations (i.e. delays in report); excusing offenders (i.e. male sexuality
is uncontrollable once ‘ignited’); or assuming rape only occurs in specific contexts (i.e.
between strangers) (Bohner et al., 2009). These operate as a cognitive framework within which
people understand rape, and against which they judge any specific incident (Bohner et al.,
2009). Since they are based on generalizations, for those who believe in them, characterise very
few allegations as ‘real rapes’ (Temkin etal., 2018:206). By reproducing sexual scripts,
expected sexual interactions between men and women are prescribed, the former portrayed as
the “initiators and pursuers of sex” and the latter as “gatekeepers with the associated

responsibility for refusing men’s sexual advances” (Gray & Horvath, 2018:17).

Such representations mirror a general attitudinal orientation of beliefs about women rooted in
traditional gender/sex roles, prejudice and acceptance of violence (Gray & Horvath, 2018:18).
These derive from socio-cultural expectations of female and male ideals of behaviour,
attributes and roles that are considered ‘appropriate’ in a society, called “gender stereotypes”
(Cook et al., 2010). Gender-based violence is mediated by these conceptions. Various studies
show that attitudes towards VAW is one of its strongest predictors (Abbey & Harnish, 1995;
Akbary et al., 2020; Ben-David & Schneider, 2005; Flood & Pease, 2009; Sardinha & N4jera



Catalan, 2018). How people perceive and represent certain forms of VAW, be it by supporting,

minimising, accepting or normalising them, contributes to its perpetration.

In this regard, Latin America is a region where rigid gender roles are often endorsed (Fuller,
2018; TACHR, 2019; Mizrahi, 2003; Raffaelli & Ontai, 2001). It is the “the cradle of
machismo” (Valdés & Olavarria, 1997), where traditional social representations of women and
men persist. Women’s subordinate role in Latin American is a problem deeply rooted in its
political, social, economic and racial history. Two factors contributed to this: marianism (the
idea of female submission and self-sacrifice) and machismo (the notion of male sexual prowess
and aggression). Research on the influence of “mestizaje®” in the identity of Latin American
men and women suggests that the mixture of European men with indigenous women, as a result
of violence in the context of war, as well as the combination of indigenous religious beliefs
(where women were symbolized as life givers), with European Catholicism and its worship for
Virgin Mary, generated a hybrid ethos for women. On one side, women had to find their
justification in motherhood, and on the other, they had to identify themselves with Virgin Mary,

striving to be as pure and selfless as “she” was (Montecino et al., 1988).

These conservative and machista ideas continue to be prevalent in current Peruvian society.
According to public national survey ENARES, in 2019, 52.7% considered that women should
first fulfil their role as mother and wife before achieving their dreams; 33.2% believe that if
she is unfaithful, she should be punished by her partner; 31.1% state that if she dresses up in a
provocative way, she is looking to be harassed and 26% considers that women should be
willing to have sex if their partner so wishes. Although most of these figures have decreased
over the years, social tolerance is still high: 58.9% accept, tolerate and/or justify VAW; almost

two out of three Peruvians.

Focusing on rape, Janos’ 2015 study of sexual violence representations and myths, and their
relationship with ambivalent sexism?® in Lima, Peru, found that benevolent sexism (the idea

that women are to be respected and protected as long as they adhere to their gender role) is a

2 Mestizaje, “the process of interracial and/or intercultural mixing”, plays an important role in the recognition of plurality of
identities in Latin America and the hybrid constitution of the nation, as well as the formation of a diaspora identity forged
under the rubric of ‘lo hispano’ or ‘lo latino’ (Martinez-Echazabal, 1998:21).

3 Ambivalent sexism theory considers that prejudice toward women is made up of two interrelated ideologies with ambivalent
tones: endorsement of hostile sexism (aggressive and competitive attitudes toward women) and endorsement of benevolent
sexism (paternalistic and patronizing attitudes toward women) (Hammond et al., 2018).



predictor of rape myth acceptance (2015). On one side, the belief by which women should
abide to their traditional role of “good woman” leads to the thought that victims of VAW
“deserve” the violence they have experienced because they challenged gender norms (the “just
world” theory) (Lerner & Miller, 1978). On the other side, it backs up the idea of men as
women’s protectors, reinforcing characteristics of male dominance and facilitating acts of
sexual violence (Janos 2015:38). In accordance with a meta-analysis study of rape myths
developed by Suarez & Gadalla (2010), this study also determined that rape myths are more
prevalent in men than in women, and backed up the thesis by which social representations of
traditional gender roles contribute to victim-blaming in rape cases (Janos 2015:41). In other
words, adhering to machista gender stereotypes increases the chance of reproducing rape

myths.

Regarding the influence of these gender expectations and beliefs in the CJS’s response in Peru,
the bulk amount of research is focused on sexual violence as a crime against humanity in the
context of Peruvian non-international armed conflict between 1980-2000 (APRODEH, 2005;
Boesten, 2010, 2016; Dador Tozzini, 2007; Mantilla Falcon, 2019; Salazar Luzula, 2006; Silva
& Portal, 2017). Other studies focus on normative and legal perspectives on how to improve
rape prosecution (Caro, 1999; Ramirez, 2017; Ugaz, 1999). But very few have centered on
analyzing the extent to which rape myths and gender stereotypes permeate the system in rape

cases not related to contexts of war.

In relation to the police, a Peruvian Ombudsman Office report concluded in 1995 that manuals
guiding sexual crime investigations had clear discriminatory provisions. They required officers
to examine whether the victim opposed the attack, screamed or was persuaded by someone to
denounce it, whether she immediately reported it or had a prior relationship with the aggressor,
whether she was lying or not, etc (Villanueva Flores, 1999:80). Boesten’s work on sexual
violence in war and peace time is also revealing on this matter: “Sexual violence perpetrated
by intimate partners is not taken seriously; interviewed prosecutors and forensic doctors
suggested that one can only prove rape perpetrated against a virgin, virtually dismissing the
possibility of rape against adult women and within marriage” (2012:371). As such, law
enforcement, as well as first line of victim support, hardly take the side of women, and often

blame them for the situation they find themselves in (2012:375).



In addition, recent unpublished work on gender stereotypes in Peruvian public prosecutors
showed that 34% considered women partially responsible for their victimization; 40%
disagreed that certain masculinities are a risk factor for gender based violence; 28% considered
female victim-survivors were submissive; 73% thought only men with mental health problems
exerted VAW; 22% considered women report for vengeance; 31% perceived only sexist men
were violent against women, and more (De Assis, 2019). Overall, nearly a third of prosecutors
were influenced by gender stereotypes, though this number could be higher, given the ‘social
desirability’ factor that prompts participants to satisfy the researcher’s expectations.
Interestingly, there were no differences in the answers given by female or male prosecutors

(2019:38). Research done on the judiciary will be explored in the next section.

1.3 Rape Myths and Gender Stereotypes in judicial decision-making

Evidence shows that rape myths and gender stereotypes influence juror decision-making
(Dinos et al., 2015; Leverick, 2020). In the U.K., Smith and Skinner (2017) have demonstrated
that these myths are routinely incorporated by courts in England and Wales as ‘markers’ against
which the ‘normality’ of the complainant’s behaviour is judged, casting divergent accounts as
irrational and untruthful. Deviance from ‘virtuous’ or ‘restrained’ female sexuality or
behaviour is also emphasized as evidence that certain cases are not rape (Smith & Skinner,
2017). This latter was also found in Temkin et al.’s study that, using thematic analysis in
modern rape trials, found that when cases did not fit the real rape script, rape myths were
stressed to reduce the culpability of the defendant and shift blame to the complainant (2018).
Similar patterns have been identified in Australia’s juror attitudes in sexual assault cases

(Taylor, 2007) and Canada’s written trial judgements (Coates et al., 1994).

In non-common law countries, where judges, not juries, deliver the verdict, research on this
topic has also been carried out. In Croatia, Radaci¢ analysed rape myths and gender stereotypes
in Zagreb County Court sentencing remarks and found a lack of consistency in defining rape,
where its central elements, like force/threat or intent, were interpreted in line with rape myths.
Findings showed that the Court endorsed a model of possessive sexuality that assumes women
like to be sexually possessed by men. Except for one judge, Radaci¢ showed that the rest
demanded serious and continuous resistance from victims, defined force narrowly and equated

submission with consent (2014:85).



In Rwanda, Bizimungu analysed 175 cases and concluded that judges, as well as prosecutors,
are influenced by rape myths, and although conviction rape rates are seemingly high, cases that
turn into convictions meet the ‘real rape’ standard (2018:205). In Malaysia, furthermore,
Othman et al., studied the language used by judges to describe accounts of rape in 17 appellate
judgements of sexual violence cases and revealed that rape is often characterized as a non-
coerced and mutually-consented behaviour rather than a criminal act, minimizing the level of
violence, mitigating the offender’s responsibility, and relegating the victim’s experience
(Othman et al., 2019). Additionally, in Cyprus, research on rape court cases showed that the
characterisation of victims’ identities and reformulations of rape by judges changed victims

into consenting individuals (Charalambous, 2015).

Looking specifically at Latin America, a study on legal discourse of rape sentences in
Argentina, determined that rape myths were commonly used by legal practitioners throughout
the process, prioritizing or validating the perpetrator’s account while ignoring women and
girls’ voices. Through a qualitative analysis of 232 sentencing remarks it was shown that,
despite legal changes, judges continue to reproduce gender stereotypes when inquiring about
the honesty of the victim, interpreting their consent, resistance or will, conceiving of rape as a
private or family matter, increasing the victim’s credibility if the offender is a stranger, being
suspicious when survivors delay or retract their complaint, etc. (Salanueva & Zaikosky Biscay,
2015). In Chile, a recent case study of judges assessments of evidence given in rape trials
highlighted that gender stereotypes filter in when applying concepts like the “maxims of
experience?”, a hypothetical judgement used by judges to infer factual conclusions from their

own personal beliefs when backing up their decisions (Aguirre Mussa et al., 2019).

Despite the theoretical claim that the judiciary is an impartial and non-ideological institution,
judges are highly influenced by underlying personal or social prejudices and stereotypes
(Charalambous, 2015). Solan (1993), cited by Cotterill, suggests that judges, “whilst going to
great lengths to appear 'neutral' in their judgments, are in fact often guilty of concealing hidden

agendas and ideological positions which inform and, ultimately, bias their decision-making

4 As with the “principles of logic” and the “scientifically established knowledge”, the “maxims of experience”, are tools used
by courts for evidence assessment. They are hypothetical judgments of general content, independent from the facts that are
being discussed in a process, which derive from the “experience”, pretending to be valid for other cases. (Limardo, 2021).
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process" (Cotterill, 2003:7). It has been agreed that, if we are to understand judicial decision-
making, the role of legal interpretation needs to be scrutinized, as much as the judges’
construction of the facts (Burns, 2005:8). Through a feminist critique of law’s disciplinary
power as a means of social normalization and control, linguistic practices in judicial discourse
represent a pathway into revealing how latent gender ideologies impact judges decision-
making and construction of a monopolized ‘truth’ (Deborah De Carvalho Figuereido, 1998;

Ehrlich, 2001).

Pésara, who has long studied the Peruvian judiciary, explains how some of its main features
can be traced back to the colonial legacy. The imposition of an external legal system divorced
from the reality where it was applied led to a wide gap between the law and its efficacy. From
the 19 century onwards, the process of French codification that inspired Latin American
legislations deepened this, reinforcing the idea that the law was no more than what the codes
said and that judges had to subordinate to it. This historical heritage defined Peruvian judges
as mechanical enforcers of legal texts who did not have the power that the Constitutions
appointed them. This subordinated position also explains the lack of prestige that judges have
and the difficulties in attracting highly qualified lawyers to the judiciary. As such, judges in
Peru are represented as public servants, important but repetitive and bureaucratic in their task:
“Their reasonings are not published nor, even less, studied and subjected to public scrutiny
because they are not expected to be creative or original and very exceptionally they are”

(Pasara, 2019:44).

Some of this diagnosis is evidenced in a 1995 qualitative analysis of 30 legal files on sexual
violence against adults and children (Siles, 1995). According to the author, despite attempts to
reform the judiciary in the 1960s and 70s, in broad terms, civil and criminal courts preserved
traditional features such as formalism, worship of the literality of legal statutes, fear and
obedience to power, detachment from social problems, resistance to change, plus mediocrity
and corruption that spread across different instances (1995:28-29). In relation to rape cases’
treatment, through a qualitative analysis of rape files, Siles concluded that the judiciary
discriminates on the basis of gender, especially against adult rape victim-survivors with no
mental disabilities (1995:259). When treating cases against girls under 14 or victims with
disabilities, however, judges showed themselves more ‘open’ and ‘flexible’ in the evidence

assessment, giving more ‘value’ to the victim’s testimony (1995:263).
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Besides this last work, no other qualitative research on the specific role of rape myths and other
gender stereotypes in written sentencing remarks of rape crimes against women has been
carried out in Peru. The 2011 Ombudsman Office report on judicial treatment of cases against
adult women was a descriptive analysis of its main features (e.g. profile of perpetrators,
victims, penalties, etc.), and identified gender biases through surveys of judges by measuring
their attitudes towards VAW (Defensoria del Pueblo, 2011), but not through their written
judgements. This current project, hence, seeks to address this lacuna. The aim is to answer
whether rape myths and gender stereotypes inform judicial decision-making, and critically
analyse how they operate and hide within judicial discourse. Findings are also intended to shed
light on the high levels of acquittals of rape cases in Peru against women over 14, which by
2011 reached 90% (Villanueva Flores, 2012), and explore whether the presence of these myths

has any impact on the judicial outcome.
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2. Methodology

2.1 Research Aims

This research aims to explore whether, and to what extent, judicial written judgements of rape
cases in Peru against women and adolescents over 14 include rape myths and gender

stereotypes. To achieve this, the following research questions were formulated:

a) Are rape myths and other gender stereotypes present in judges’ crime definition of rape,
evaluation of evidence and construction of facts?

b) What are the implications of the meanings and underlying assumptions of judges’ rape
representation, for the outcome of a case?

¢) How are issues of power and gender ideology created and reproduced through judicial

discourse in rape cases?

2.2 Research Design and Methods

This research is based on a qualitative, exploratory design. Qualitative research studies “things
in their natural settings, attempting to make sense of or interpret phenomena in terms of the
meanings people bring to them” (Denzin & Lincoln, 2018:46). Within criminology, it seeks to
explore the processes by which crimes are created and the social reactions to it, under the
premise that the social world -including crime and deviance-, is a product of social interactions
(Noaks & Wincup, 2004b). Given the scarce existing data on this thesis’ topic, an exploratory

approach has guided this work in order to build insight into the phenomenon.

Using documentary analysis, 18 sentencing remarks of rape cases adjudicated by Peruvian
judiciary from 2015 to 2020 were critically scrutinized to identify and analyse rape myths and
other gender stereotypes in the judges’ interpretation and application of the legal framework.
The study of documents not only allows social scientists to explore what it contains, but also
how they are manufactured and how they function in specific social settings (Prior, 2003).
Sentencing remarks provide insightful information and evidence on how crime is being

represented by judges in the CJS. As stated by Pasara, court rulings are the main product of the
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justice system, throughout which not only the system is known but, in particular, the judges
who dictate them (2006:2). Judicial opinions and statutory representations, furthermore, enable
to analyze the power and ideology of law, expressed in linguistic strategies of judges (Cotterill,

2003:8).

2.2.1 Theoretical Framework

This work has been designed under a socio-legal framework that draws on feminist theory. The
aim is to address the role of gender in the CJS, and power imbalances resulting from
‘malestream’ criminal law and its application (Nicolson, 2000; Smart, 1989). The cornerstone
that guided this work is the study of gender, defined as “the socially constructed expectations
and norms governing female and male behaviour and attitudes, usually organized
dichotomously as femininity and masculinity, reproduced and transmitted through
socialization” (Renzetti, 2013:129). This ought to be understood as integrated with a complex
tapestry of racial, class, sexual and colonial oppressions, under an intersectional lens (Burgess-

Proctor, 2006; Carrington, 2013).

Feminist legal scholars critique of the objectivity and neutrality claimed by law has also
inspired this work (Bodelon, 2008; Daly & Chesney-Lind, 1988; Facio & Fries, 2005; Larrauri,
2008b; MacKinnon, 2006; Olsen, 2009; Smart, 1977). Rape, specifically, has been a significant
source of attention because it “epitomizes the core of the problem of law for feminism” (Smart,
1989:50). Feminist linguistic approaches that explore how linguistic representations encode
culturally dominant notions of gender were also used to ground the analysis (Ajzenstadt &
Steinberg, 2001; Bavelas & Coates, 2001; Cotterill, 2003; Deborah De Carvalho Figuereido,
1998; Ehrlich, 2001).

Furthermore, legal storytelling or narrative approaches to law, born from Critical Legal
Studies, are also used to explore how ‘knowledge’ or ‘truth’ are determined by relations to
power and materialised through the ‘subjugation’ of alternative accounts of experiences
(Burns, 2005:8). This is particularly relevant in the discursive construction, central to judicial
decision-making, of crimes. In this account, rape myths and gender stereotypes function as
templates by which rape stories are measured, turning the narratives that fits the mould into

more persuasive and believable stories than others.
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Regarding the literature, much of it hails from the West, since most research on rape myths in
the CJS have been conducted in the Western world (Bizimungu, 2018). A vast majority derives
from traditional common law countries, such as the U.K., or the U.S. Their legal system differs
from Peru’s civil law system. Nevertheless, studies in other latitudes have been used to inform
this research and contribute in identifying common patterns and understanding of the rape myth
phenomena in judicial decision-making. The scant Peruvian literature found on this topic has
been complemented with Latin American research (Bascary, 2019; Guerenio, 2019; Pasara,
2006, 2015a; Rogers, 2020; Salanueva & Zaikosky Biscay, 2015), since across the region,
common trends in terms of social, political, legal and machismo culture can be found (Schulte-
Bockholt, 2013). However, special caution was taken not to generalise or import policy

“recipes” from foreign realities.

2.3 Research sample

Initially, the aim was to have an approximated sample of 20-30 sentences. Given time and
space constraints, it was considered a manageable sample size. Yet, as with the scope of the

research, due to hurdles in the data collection, it had to be modified.

The original intent was to explore rape myths and gender stereotypes only in acquittal cases,
where the victim-survivor was an adult woman. Finding these acquittals, however, was
problematic. Most cases that reach trial do so if prosecutors consider it is a ‘solid case’, which
will likely turn into a conviction (Péasara, 2015b:320). If it is a ‘weak’ one, it tends to fall at
earlier stages of the process (Kelly et al., 2005; Munro & Kelly, 2009). In addition, the vast
majority of rape cases that reach trial are against minors (this makes a case ‘strong’) (Salanueva
& Zaikosky Biscay, 2015; Siles, 1995; Wentz, 2020). For this reason, the research scope was
broadened to include convictions and cases of adolescent girls over 14. Below this, the legal
interests at stake are different. Instead of sexual autonomy, criminal law here seeks to protect
the sexual safety, development and integrity of children under 14. These readjustments enabled
me to explore the relationship between rape myths and reasons given to acquit and compare
them with convictions where judges considered a rape had been committed. In other words, to
explore the threshold determined by judges to declare rape, and whether their definition or

evaluation of evidence was influenced by gender stereotypes.
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Since sentences are in the public domain, in theory, anybody interested in gaining access to
them should be able to do so. In reality, several barriers must be overcome. Only the ones
produced by the Supreme Court are available on the Peruvian Judiciary website. In general
terms, cases here arrive as a ‘third’ appeal, questioning formal or procedural aspects of the law.
At this stage, the evidence and facts are no longer discussed as they have already been
considered in lower courts. Therefore, to enable a more in-depth qualitative analysis into how
judges interpret the evidence in trial and how they construct the facts, only sentences from first
instance and appeals from the Superior Court were included. Yet, given that these are not
published in the official website, access has to be obtained through informal means, such as
contacting judges (Hernandez, 2015; Siles, 1995), or parties involved in the case (defence of
victims, defendants, or prosecutors). Some of these sentencing remarks may be later published

in the media.

Data were obtained through a combination of purposive and convenience sampling. The first
is guided by the researcher’s specific interest to provide better insight into the purpose of the
research (Emmel, 2013). The second refers to the available sample by virtue of its accessibility

(Bryman, 2012:201).

In relation to the purposive sample, the following characteristics were chosen:

1) Regarding the legal categorisation of the crime: rape, attempted rape and similar legal
figures -be it as a single or multiple offence case- that sanction rape in specific
circumstances® were included. Hence, cases of ‘seduction’ or ‘acts against indecency’,
which are sexual crimes against minors (close to, but not considered yet rape), were
removed.

2) Only cases where victim-survivors were either a woman or an adolescent over 14 were
taken, since both are legally able to consent sexual relations.

3) Cases that had convictions or acquittals as outcomes. This not only secures a wider
sample but also enriches the study by allowing comparison between them.

4) Sentences from first or second instance from the Superior Court were selected, since
both offer broader written discussion for a detailed qualitative analysis in the

interpretation of evidence.

5 Although article 170 of the CC is the basic crime for rape, there are other similar legal figures also used for rape under
specific circumstances. For example, when the victim is under a situation that impedes her to resist due to alcohol or drug
consumption, in article 171, or when there is a relation of dependency with the aggressor, as in article 174.
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5) Only cases from 2015 and 2020 were included. This was done to explore the current
prevalence of rape myths, in a contemporary context where gender-based violence has
gained increasing national and worldwide exposure (Alcazar et al., 2019). This also
allows me to scrutinize the extent to which judges are complying with recent robust
international standards that obliges States to actively combat gender stereotypes

(Mantilla Falcon, 2019; Pérez Castafieda, 2021).

On the convenience sampling, due to the professional relationships acquired through my legal
career, I contacted criminal law litigators, teachers and researchers to extend my academic
request for sentencing remarks through their networks. Given the limitations and context faced,
the ones I managed to receive were the only ones available. Though convenience sample does
not lead to a representative sample, it can “provide a springboard for further research or allow

links to be forged with existing findings in an area” (Bryman, 2012:202).

Gathering the data was challenging, mainly due to the Covid-19 pandemic and geographical
limitations. Of the several e-mails sent to regional courts of the Superior Court requesting
access to sentences, only a few Presidents of Courts replied: Piura and Lima. This is why most
cases come from these jurisdictions. Formal requests were also sent to the ‘Programa Aurora’
of the Ministry of Women that offers legal advice and defence to victims of gender-based
violence but received no response. NGOs that advocate for girl and women’s rights were also
contacted but their cases did not meet the required criteria for this thesis. In addition, leveraging
my network as a lawyer, I connected with acquaintances who litigate criminal cases, teach
criminal law, or do research on criminology. Finally, some cases were taken from legal media
sites that publishes ‘emblematic’ jurisprudence. Since Peru’s official language is Spanish, all

sentences were written in this language.

Some of the main limitations in data collection included the following. First, the Peruvian
judiciary does not have a systematic repository of sentences of inferior courts. This makes it
difficult for judges to identify the criteria I requested for this research. For this reason, my
initial request was broadened, going from asking only acquittal cases, to any rape sentence,
regardless of the outcome. The second barrier was the lack of digitalization, which reduces
chances of having a wider sample of sentences, especially, if there are geographical barriers to
gathering them. Having physical files was also a hurdle in the context of the pandemic, since

Peru, during the period of data collection, was facing a quarantine that obliged many public
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servants to work remotely. A public defendant lawyer eager to offer cases was also unable to

have in-person access to them. A third limitation involved the delay of public administration

to offer a response to formal requests. Due to its bureaucratic nature, within the same

institution, a request can be sent from one office to another, without giving clear indications of

who and when will be solved.

As aresult of this, a total of 18 sentences, were collected from 1) files shared by presidents of

Superior Courts in Peru (8/18); 2) acquaintance lawyers who litigate or teach criminal law, as

well as criminology researchers (7/18); and 3) legal online sites that share relevant cases for

the legal community (3/18). These had the following features:

Characteristics of the Sample

Gender Physical Stranger, Length

of Age of injuries | acquaintance | (# of

Case | Outcome | Judge/s | Jurisdiction | Victim | Alcohol? | (victim)? rape? pages)
1 Acquittal Mix Ayacucho | 21-30 Both Yes (Ex)Partner 98
2 Acquittal Woman Lima 14-20 Victim No Acquaintance 12
3 Acquittal | Woman Piura 14-20 No No Acquaintance 20
4 Acquittal Mix Ica 14-20 Both No Acquaintance 37
5 Acquittal Man Lima X Both No Acquaintance 15
6 Acquittal Mix Piura 14-20 No No Acquaintance 26
7 Acquittal | Woman Lima 14-20 No No Acquaintance 10
8 Conviction | Woman Lima 14-20 | Offender Yes Acquaintance 20
9 Conviction | Woman Arequipa 14-20 Both No Acquaintance 28
10 | Conviction | Woman Lima X Both No Acquaintance 14
11 | Conviction | Woman Lima X No Yes (Ex)Partner 12
12 | Conviction | Woman Lima X No Yes (Ex)Partner 18
13 | Conviction Man Arequipa 41-50 | Offender Yes Acquaintance 15
14 | Conviction Mix Lima Sur 14-20 Yes No Acquaintance 47
15 | Conviction Man Piura X Both Yes Acquaintance 5
16 | Conviction Man Piura X X Yes Stranger 14
17 | Conviction Man Piura 14-20 X Yes Stranger 7
18 | Conviction Man Lima Sur X X Yes Stranger 9
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The sample included 11 convictions and 7 acquittals. Eight cases were solved by a female judge
or judges; six by a male judge or judges; and four by female and male judges. Although gender

analysis did not reveal clear distinctions, hence, this will not be developed further.

In relation to the victim’s age, not all of the sentences documented it®, because of its secondary
role in the criminal processes (Defensoria del Pueblo, 2011:50). Nevertheless, out of the
available information (11/18), the majority (9/11) were young women between 14 and 20. In
relation to the perpetrator’s gender, all of them were men. On the geographical aspect, currently
Peru has 34 Superior Courts. The sample contains sentencing remarks from 6 of them:
Arequipa (2), Ayacucho (1), Ica (1), Lima (7), Lima Sur (2) and Piura (5). Even though this is
not a systematic nor representative sample, and it is drawn from a varied set of regions, it is a

rich avenue for further research across Peru.

Regarding the sentencing remarks characteristics, the length range was quite varied, with 5
pages in the simplest case, up to 98 in the most controversial one. The longest ones included
cases where there were other offences, there was a vast amount of evidence, or a dissident

opinion amongst judges, annexed to the overall decision.

2.4 Data Analysis

The method chosen to analyse the data was thematic and CDA. While the first is used for
“identifying, analysing and reporting patterns (themes) within the data” (Braun & Clarke,
2006:79), the second one focuses on interdiscursivity, power relations and assumptions in
speech (Fairclough, 1995). The latter’s aim is to investigate how linguistic practices mirror and
reproduce structures of social interaction -in this case, gender ideologies-, where power is

frequently distributed asymmetrically (De Carvalho Figuereido, 1998:98).

Thematic analysis is used to code words or phrases in the data and reduce them into analytic
categories, such as concepts, ideas and issues relevant to the research. This is not just a
mechanical process by which one reviews the data, tags or labels it, but an opportunity for

further reflection on the messages and meanings that emerge from it (Noaks & Wincup, 2004a).

6 The reason why I knew if these cases fitted the age range of the study was because of the crime classification.

19



In this case, the 18 sentences were coded using a list of themes drawn out from the literature
review on categories and examples of rape myths in judicial decision-making (Burt, 1980; Gray

& Horvath, 2018; Radaci¢, 2014) (see Appendix 1).

The first task was to familiarize myself with the sentencing remarks received. An initial
quantitative analysis was completed looking for features that distinguished one case from
another (i.e. number of acquittals and convictions, jurisdiction where they came from, gender
of judges, etc.). Characteristics that would classify a case in accordance to the ‘real rape’
paradigm were also used, like the presence of alcohol (in the victim, offender or both); physical
injuries (in the victim) and prior relationship between the offender and victim (current or
former partner, acquaintance or stranger). This was used to inform the main qualitative
analysis, adding weight to its validity. For instance, this would reveal whether those cases that

fit the ‘real rape’ paradigm (i.e. stranger rape) had as an outcome a conviction.

After having overviewed these broad scale patterns, sentencing remarks were methodically
read, in accordance to key themes. Using Nvivo, a Computer-Assisted Qualitative Data
Analysis Software, these themes were categorized into four codes of rape myths: 1) victim-
blaming, 2) excusing male offenders; 3) minimizing rape; 4) casting doubt on allegations; and
an additional code of other gender stereotypes. Each item had specific examples as
subcategories (e.g., ‘dressed seductively’ or ‘delay report’ for the first code) (see Appendix 1).
These were used to screen the documents and identify ideas in the judge’s arguments that would

reflect or contest the referred myths.

Since the sentences were in Spanish, once coded, the selected phrases were then translated to
English. Having roughly interrogated the data and categorized it in line with the key themes,
initial reflections on meanings, symbols and representations hidden in the phrases of each
excerpt were written down. The act of writing itself allows us to think about data in new and
different ways (Coffey & Atkinson, 1996:109). At this point, it was identified that rape myths
were present in two broad separate areas: the interpretation of the crime, and the assessment of

evidence and construction of the facts.

For this reason, thematic analysis was used to code rape myths and gender stereotypes
identified in both the judge’s definitions of rape, and evaluation of the evidence and

construction of the facts. This was done using deductive and inductive strategies (Bryman,
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2012). Using deductive strategy, codes were generated with the above-mentioned theoretical
framework related to types of rape myths. Codes allowed me to classify phrases that reflected
these myths in the evaluations of the case evidence and construction of the facts. Regarding
inductive strategy, data were also coded in a ‘grounded’ or inductive way, following a period
of ‘immersion’ in the data (Varpio et al., 2017). Different themes not initially anticipated
emerged from the analysis of how judges interpreted the legal definition of rape. References to
elements like ‘physical violence’, ‘lack of resistance’, ‘[men’s] sexual desire/attraction’ and

‘consent/power’ were included as separate codes in this section.

Finally, CDA was used to critically explore how rape myths permeate the judicial discourse
across the written sentences. Influenced by Foucault’s work on the role of language in the
constitution of social subjects, CDA explores how discourse is not only shaped by relations of
power and ideologies, but itself shapes social identities, social relations and systems of
knowledge and beliefs, of which people are generally unaware (Fairclough, 1992). Written
judicial opinions represents a rich source to better understand the connection between

language, power and ideology in the discourse of law (Othman et al., 2019).

Hence, particular attention was paid to the way in which propositions were expressed, “on the
basis that the linguistic choices writers make are crucial for an analysis of what the text
communicates” (Cameron & Panovié, 2014:67). For this reason, once the statements in the
sentencing remarks were coded in accordance to the analytical framework, they were critically
scrutinized in the search of “hidden” ideological assumptions that would show how judges
construct their vision of rape. The analysis was done looking for patterns in the text, and covert

meanings beneath it (Cameron & Panovi¢, 2014:67).

The focus of analysis was on segments where judges described the definition of the crime and
evaluation of the evidence and building up of the facts. For example, the framing of rape as a
crime motivated by desire or passion, leading to notions of ‘uncontrollable’ acts and ‘non-
agency’ within men. Likewise, attention was drawn to irrelevant information included by
judges, which either blamed the victim, casted doubt on her testimony or justified aggressors,
and also to the lack of relevant information, such as explanations of consent and power, which
might have contributed to a better understanding of the crime’s nature. These subtle references

embedded in the language were then discussed in light of the broader social context, and the
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role played by gender and law to dictate authoritative views of masculinity and femininity, as

mechanisms of social normalization and control (Smart, 1989).

2.5 Ethics

The main ethical considerations in this study are related to duties of anonymity and
confidentiality. Since sentences are considered in the public domain, due to the sensitive nature
of the crime, identities of the victims are concealed by law. Nonetheless, across the sentences
it was identified that, even though the victim’s initials were used at the beginning of the
document, their full name was later revealed when describing the evidence and facts. This
occurred though the testimonies of witnesses who mention them, or a judge’s narrative of the
crime. To assure confidentiality, when citing sentences’ excerpts in the findings, special care
was applied to avoid identifying anyone involved in the case. All names were anonymized
through the use of initials and no information that would reasonably facilitate identifying the

persons anonymized was mentioned in this work.

2.6 Limitations

This study faces four main limitations. The first one is related to the small sample of judicial
opinions. As pointed out before, most rape cases fall before reaching the trial stage, and the
majority that pass it, are against minors. Given also the time and space constraints of an MPhil
dissertation, the amount of rape sentences that fit the required criteria were limited. In future
research, it would be interesting to explore whether a bigger sample would result in similar
findings. A second limitation is related to the transferability of the findings, since the sample
only includes a small geographical and dispersed area across the country. Notwithstanding this,
the issues being raised here are likely to be present in other regions in Peru, as shown by the
extent of gender stereotypes nationwide. The third limitation is related to language. Although
it was an advantage to be a Spanish native speaker for data collection and analysis, this was
also a challenge. Translating excerpts was not always clear cut, and some English phrases used

were limited in matching ‘culturally specific’ information.

Finally, it is important to acknowledge my position as a feminist activist in the analysis of the

sentencing remarks. From a constructivist perspective, “a researcher's subjectivity is always
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part of the interpretive process, from the crafting of the research questions, the designing of the
study and collection of data to the identification of themes in those data” (Varpio et al.,
2017:43). This view is also shared by feminists who, as Renzetti says, emphasize that no
research is completely unbiased, and no matter how objective researchers like to believe they
are, “they cannot help but be influenced by values, personal preferences, and aspects of the
cultural setting and institutional structures in which they live” (2013:131); simply because

research does not take place in a philosophical vacuum (Murray & Overton, 2014).

Taking this into account, the inescapable subjectivities in research need to be recognised and
the robustness of the interpretation of findings maximised. In this case, it was done so through
systematically scrutinizing the documents and actively searching for any evidence that could
refute or contradict general assumptions, prejudices or beliefs on judges’ disposition towards
rape myths. For example, by carefully analysing if a judge’s inference was the result of personal
interpretation or if it was constrained by statute; or if judges, contrary to what is widely thought,

actively contest rape myths and other gender stereotypes incorporated by other actors.
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3.Findings & Discussion

Across the 18 sentences, rape myths and other gender stereotypes were identified in the
decision-making of judges in most acquittals and convictions. The analysis focuses on two
main areas. The first addresses the judge’s interpretation of rape legal definition, which enables
the exploration of whether abstract representation impact the building up of facts and final
outcomes. The second targets the judge’s assessment of evidence and construction of ‘what
happened’ in the light of legal and extra-legal factors. The latter also includes the case of a

judge’s active resistance towards rape myths.

Part 1. Definition matters

As part of their duty to motivate their decisions, before discussing the facts, judges tend to
describe the legal framework that they will use to interpret the evidence. Since the current
Peruvian criminal process is guided by adversarial principles, judges act as an impartial third
arbitrator that decides only on the parties arguments and evidence taken to trial (Oré Guardia
& Loza Avalos, 2005; Pasara, 2019). An important part of sentencing includes summarizing
the main arguments alleged by the prosecutor (the ‘case theory’), the defendant and the
evidence admitted. After this, generally, the relevant articles of the CC in force at the time the

crime took place are mentioned in order to know which law will be applied.

Here, judges either duplicate what the statute says or offer an interpretation of it. The studied
sentences show that this can either be done arbitrarily with no references to binding legal
sources, or it may rely on criminal jurisprudence or what the legal doctrine says. Though legal
categories and concepts may be codified in statutes, they do not have a ‘fixed” or ‘cemented’
meanings and can, therefore, be interpreted and implemented in ways that are far removed from

their intended meanings (Ehrlich, 2001:28).

In order to determine whether judges’ linguistic representation of rape encodes sexist
assumptions, the following topics will be analysed: a) the narrowing of the means of
commission to physical force; b) the victim’s resistance to the aggression; c¢) the offender’s

satisfaction of sexual appetite; and d) the lack of discussion of ‘consent’ or ‘power’ as part of
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rape’s central elements. Each topic emerged when examining the judge’s interpretation of the

legal definition before going into the evidence.

a) Narrowing to ‘physical violence’

With minor variations, the definition of rape in force at the time most crimes were committed
is based on article 170 of the CC. This punishes the act of forcing a person, through “violence”
or “serious threat”, to have “carnal access through the vagina, anus or mouth, or performs other
analogous acts by introducing objects or parts of the body through any of the first two”.
Although this description has now evolved to include other means of commission (e.g., taking
advantage of a coercive context or any other that impedes the victim to freely consent), it has
never been reduced only to “physical force”. While some judges copy or rephrase article 170,
others interpret it to only being committed by this means, as the following extracts

demonstrates:

“The use of violence in article 170 of the CC (...) is equivalent to the attack or material imposition, to

the use of any physical means to bend the will of the victim (...) the force required must be effective and

have sufficient objective entity” (Case 1).

“[violence is] any physical act or physical force tending to change or violate the will of the victim to
obtain an undesired result.” (Case 13)
“Rape is configured in accordance with the provisions of Article 170 (...), the active subject’ obliges the

passive subject to have sexual carnal access, making use of physical force” (Case 15)

Interestingly, the level of physical violence required to commit the crime, in some cases, ought
to meet a higher threshold in order to be considered an “effective” tool to counteract the

victim’s will:

“[the violence] must be physical, effective and be causally connected (...). 2. It must be about the

deployment of a certain dose of physical violence capable of breaking the defence mechanisms of the

victim, of smoothing the obstacles for the carnal conjunction. 3. It must be about physical, continuous

and efficient violence, committed against the victim and capable of overcoming resistance.” (Case 1)

“[violence must be] exercised by the agent on the victim in a physical, effective way and be connected

with the current sexual offense intended to be perpetrated” (Case 2)

7 All crimes in the CC are described in terms of an “active subject” that commits the crime against a “passive subject”, that
suffers the harm. While the first one refers to the perpetrator, the latter refers to the victim.
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By conceptualizing rape as a crime necessarily committed with physical force, judges evoke
Estrich’s (1987) stereotypical ‘real rape’ myth. Narrowing rape to these terms leads judges not
only to increase the standard of proof but disregard the vast majority of cases. According to the
WHO, at least 2/3 do not leave physical injuries (2003:11). Since victim-survivors are
commonly afraid of being harmed if they show resistance, offenders do not need to use great
levels of physical force to subdue them (2003:11). Still, research shows that this way of
regarding rape continues to inform decision-making in the criminal process by: being one of
the reasons why police officers in the U.K believe a rape allegation is false if no physical harm
is present (McMillan, 2018); increasing the likelihood of taking a case to court, as prosecutors
in the U.S consider these injuries facilitate convictions (Wentz, 2020) or emphasizing the lack

of them when juries’ justify their non-guilty verdicts (Munro & Kelly, 2009).

Interestingly, the cases that abstractly described rape in these narrow terms had either an
acquittal (Cases 1, 2) or a conviction, if evidence of physical force was proven (Cases 13, 15).
In the first two, the standard of physical violence was defined in even more narrow terms
(“continuous”, “effective”, “connected to”). Likewise, out of the 9 cases where physical
injuries were identified in the victim-survivor, 8 resulted in a conviction, while only 1 led to

an acquittal. Taking into account the ‘real rape’ script, moreover, all three cases where the

defendant was a stranger had a conviction as an outcome (cases 16,17,18).

b) Resisting resistance

This second myth derives from the first one: if rape is thought to be only committed through
physical force, it is presumed that victim-survivors will need to actively resist it. Hence, if there

is no evidence of the latter, it is inferred that the act was consented, and no rape was committed.

Given that this myth has been historically raised in Peru to disregard cases where victims did
not physically resist (Caro, 1999; Ugaz, 1999), it was not until recent years that legal scholars
and higher courts agreed that many chose not to resist the attack to avoid greater harms. By
2011, a judgement decree from Peru’s Supreme Court (Acuerdo Plenario 2011-116), binding
to all judges, was published to point out: “there is no way in which the resistance of the victim
establishes itself as a material condition sine qua non for the configuration of this act”

(Paragraph 21). Even though some judges do state the ‘irrelevance’ of this element (case 10,
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11, 12), others keep linking rape to the amount of ‘force’ needed to resist it, as in the former

example (case 1) and the following:

“...it is not necessary that the resistance persist at all times of the abuse, but it is necessary that the force

applied to the victim completely overcomes all resistance of this ”’ (Case 6)

“...prior to carnal access, the resistance or opposition of the victim is overcome or cancelled, therefore

the prohibited carnal access will be punishable (...). To overcome or nullify the resistance of the victim,

violence or a serious threat is needed.” (Case 8)

“...the use of violence requires the corresponding expert examination that reliably verifies the physical

event. The expertise can be carried out on both the victim and the perpetrator, since generally there are

not only traces of the violence of the perpetrator but also of the resistance of the victim” (Case 14)

“Sexual freedom is violated when suitable means are used to overcome the resistance” (Case 11).

The cases illustrate that the understanding of rape is still reliant on the victim’s resistance. This
defines whether the use of either ‘physical force’ or ‘serious threat’, is suitable to neutralize it.
In other words, the ‘appropriate level’ of prohibited force depends on if it effectively
overcomes the victim’s resistance, and to measure this, some sort of resistance needs to be
externalized. This latter is shown in case 14, where judges state the need to have “traces” of it.
The required element of ‘force’ ends up, then, being defined in terms of women’s resistance
(Estrich 1987:60). Interpreting rape in these terms diverts the attention from analysing the
concept of power, key to understanding the context in which a victim’s lack of resistance may
not indicate lack of consent, but a ‘more reasonable’ way to react to the attack (Mujica,

2011:31).

Radaci¢’s study on Zagreb’s County Court decisions on rape cases identified that judges used
this myth based on gender norms of possessive heterosexuality (2014:77). According to this,
women, who enjoy being sexually possessed, “will lie about being raped when sex goes bad,
for which they also bear the responsibility” (2014:68). Based on both feminine archetypes of
the Madonna and the Whore, women are portrait as expected to follow ‘respectable modes of
sexuality’, by not engaging in sex other than for procreative reasons; but if they do so, it is
presumed that they will ‘cry rape’ to justify their ‘deviant’ behaviour. From this lens, rape is
only considered as such if the level of force is as intense to completely prevent a victim from
acting and if the amount of resistance is as strong and continuously exteriorized to prove it.

Here, a victim’s submission due to fear is seen, hence, as consent (Radaci¢, 2014:68).

27



This way of conceiving rape understands ‘sexual autonomy’ in a passive way, where ‘silence’
or ‘no physical resistance’ is interpreted as implicit consent. Likewise, it misunderstands that
victim-survivors can resist rape other than through physical struggle. In Randall’s words,
resistance strategies can be “complicated, varied, creative, often subtle, and always context-
specific”, but social and legal understandings of what they mean are far too constricted and
stereotyped (2010:422). Mock jury studies show that dominant ideas of non-resisting victim-
survivors still continue to shape juror perceptions towards them as ‘less victims’ (Munro &

Kelly, 2009; Ong & Ward, 1999).

c) Desire and sexual appetite

An explicit third element was identified in judge’s explanation of the crime’s motivation: “to
satisfy sexual appetite or desire”. The ‘mens rea’ (the mental element) is defined here not only
as the intention of ‘forcing someone to have sex against their will’, but as having an additional

purpose, as seen:

“[the agent with] the knowledge and willingness to satisfy his sexual desires...” (Case 3)

“... the perpetrator makes use of their judgments regarding the human instinct that it arouses attraction

between the sexes” (Case 5)

“... if the agent does not seek to satisfv any of his sexual appetites with his actions and, on the contrary,

only seeks to injure, the commission of the crime of sexual carnal access will be ruled out even if objects

have been introduced into the vaginal cavity or parts of the body” (Case 5)

“the purpose of violence or serious threat is to overcome the resistance, opposition or contrary will of

the victim to practice the act (...). That way one satisfies their sexual desires” (Case 8)

According to this framework, rape is guided by sexual attraction, not power. Under this
hegemonic notion of masculinity, the perpetrators are perceived as being driven by wild
impulses, in an almost animalistic depiction of their actions. As stated by Nicola Lacey,
paradoxically, “[T]he rational male whose sexuality is so potent is, after all, that same poor
creature who is driven to rape by the urgings of his uncontrollable/unstoppable sexual drives
and whose cognitive capacities are so fragile that he is at times incapable of recognizing
between the apparently straightforward dichotomy, yes and no.” (1998:100). From the
possessive heterosexuality model, men are depicted as the initiators of sexual intercourse, but
at the same time, they are ‘powerless’ individuals unable to control their ‘urges’. The grammar

construction of agentless men was identified by Ehrlich as a useful resource for defendants in
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sexual assault tribunals to diffuse their responsibility (2001). That is, to be seen as less

‘blameworthy’.

By having to show that the offender seeks to “satisfy his sexual desire” judges contribute to
shape male sexuality (Larrauri, 2008b). Siles sentencing remark studies from almost 30 years
ago, also included Peruvian judges references to the “stereotypical image of a man subjected
to uncontrollable lascivious drives, unable to contain himself” (1995:167). By constraining
rape in these terms, lack of evidence of this additional element in a case leads to dismiss it.
While this happened in case 5, in cases 8 and 18, where this feature was said to be

demonstrated, the accused was convicted.

Studies have shown that, contrary to this prevalent myth, the motivating factor for sexual
offenders is not a craving for sex, but sex is only a medium to express various types of non-
sexual feelings like anger and hostility towards women, and a need to control, dominate and
assert power over them (WHO, 2003:10). Regarding Peruvian research, this has been
confirmed with interviews to sex offenders in the prisons of San Jorge and Lurigancho in Lima,
where men revealed that they did not conceive rape as a crime and believed, in any case, that

they were just “acting like a man” (Leon & Stahr, 1995).

d) No consent, no power

Finally, though this last feature does not properly reflect a rape myth, it does reveal how judge’s
understand rape. This is not only shaped by what they say, but also by what they do not. With
a few exceptions, both the element of ‘consent’ and ‘power’, both vital elements to understand
the criminal phenomenon, were rarely included and explained in the account of the crime
definition. Even if these were mentioned by direct quotes from legal scholars, there was no
attempt to explain further on in detail what is meant by ‘consent’ in a sexual context, as if the

definition was already presupposed:

“the use of any physical means to bend the will of the victim must be appreciated when it is suitable and

adequate to prevent the victim from developing self-determination...” (Case 1)

“As pointed out by Professor PC, [rape] is determined by the performance of the sexual act by the agent

against the will of the victim, using violence (absolute vision).” (Case 2)

“[t]he consent expressed by the passive subject operates as justifving element...” (Case 4)

“To commit the crime, (...) there is no consent given from the victim.” (Case 7)
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“Sexual carnal access is configured when the agent, making use of violence or serious threat, achieves

carnal access (...) with the victim without their consent or will.” (Case 8)

“...as indicated by Professor SS ‘for the purposes of configuring the punishable act it will only suffice

to verify the contrary will of the victim (...). The absence of consent, the opposition of the victim to the

sexual relationship sought by the agent, is a transcendent element of the offense”. (Cases 11 & 12)

Sexual consent is the expression or outcome of exerting sexual autonomy. Defining the latter
is key, but insufficient to understand consent. Some sentences focus on sexual autonomy to
explain what is at risk in rape, but do not state how ‘consent’ is identified. Such an element
divides the line between sexual freedom and sexual violence. The closest judges get to this is

to define ‘sexual autonomy’:

“It is a concretion and individual manifestation of personal freedom that expresses the faculty and

power of self-determination spontaneously and without external coercion, abuse or deception within the

scope of sexual behaviours.” (Case 4)
“The legal interest protected is sexual freedom, which must be understood in its double aspect: as a free

disposition of one's own body with no limitations other than respect for the freedom of others and as the

ability to repel sexual assaults from another, thus understanding not only the acceptance [of the act],

but the when or with whom we are going to interact sexually...” (Case 15).

One of the main achievements of the Supreme Court’s binding guidelines to prosecute and
judge rape cases (Acuerdo Plenario 2011-116) was the definition of ‘consent’. Based on Rules
of Procedure and Evidence of the International Criminal Court (70 y 71), it stated that ‘consent’

cannot be inferred from:

1. Any words or conduct of a victim where force, threat of force, coercion or taking
advantage of a coercive environment undermined their ability to give a voluntary
and genuine consent;

2. Words or conduct of a victim who is incapable of giving genuine consent;

3. Silence or lack of resistance of the victim to the alleged sexual violence;

4. The credibility or sexual availability of the victim or a witness when they are
intended to be based on the sexual nature of prior or subsequent conduct of the

victim or witness.

Although this binding jurisprudence is frequently quoted in the assessment of the victim’s

testimony, none of the sentencing remarks refer to these criteria when explaining ‘consent’.
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Moreover, as a form of gender-based violence, judges are obliged to analyse rape cases under
a gender perspective where contextual elements are fundamental to understand the crime. This
is particularly important considering the historical and cultural power disparities between men
and women, and the socio-sexual norms that construct and constrain women’s ability to say

‘no’. But only one case referred to this:

“...it leads us to think that there was a situation of the passive subject that was subjected to the power

of the accused, a reason why she decided to end up the relationship, which also explains that the victim

did not use any resistance to prevent the harmful act” (Case 12)

By not clearing up what ‘consent’ means in a gendered sexual context, the judicial
understanding of rape continues to rely on rape myths that tie ‘consent’ to ‘lack of resistance’.
This interpretation not only increases the standard of proof but excludes most cases that do not
fit this script. According to this narrow definition, if there is no physical force or serious threat
from an aggressor, or resistance from the victim, but there is a context of power imbalances
and fear that conditions a victim-survivor’s silence, it would not be labelled as ‘rape’, even
though there was no consent. The understanding of ‘consent’ is then endowed with meanings

that derive from normative expectations of how women and men should exert their sexuality.

The normative sexuality, based in the model of possessive heterosexuality, establishes that
when women say “no” to men’s sexual advances, the “no” is filtered by dominant discourse of
what “normal” sex is, and women’s direct negative is turned into an “indirect affirmative”
(Gavey, 1999:60). In this view, since women are supposed to be the “passive recipients of male
sexual desire”, or at least, must not express their own desire unless being overcome by the
“seductive power of men”, their resistance or protest is seen as an expected response of

“normal” heterosexual sex (Ehrlich, 2001:29).

Dominant notions about normative sex restrains, then, how consent is defined. Unlike the
former model, the “communicative model of sexuality”, conceives intercourse as a mutual
agreement, based on “yes plus” or “affirmative consent” standards (Radaci¢, 2014:82).
According to this, “submission to coercion would not constitute consent, and neither would
token acquiescence in the absence of coercion; rather, there would be an inquiry into the

process of deliberation on, and communication of, agreement” (2014:82). This interpretation
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of consent would better adhere to understanding rape as a violation of “sexual autonomy”,

instead of a protection of “women’s integrity from sexual coercion”.

e) Considerations

How judges interpret the scope of rape is not only limited by the legal constraints of article 170
(and similar) of the CC, but also by prevalent rape myths. This is seen when narrowing the
concept of ‘violence’ as a means of commission to ‘physical force’, when requiring the victim’s
active resistance to the attack or conditioning the ‘mens rea’ to the ‘sexual appetites or desires’

of the offender.

The four themes identified in this section combine to reproduce a stereotypical representation
of rape that fits the ‘real rape’ script (Estrich, 1987). The analysed extracts display a dominant
view by which some forms of rape are considered ‘real’ (if there are physical injuries or the
victim actively resisted), while others are not. These interpretations respond also to an expected
model of heterosexuality, where women are depicted as victims that are expected to passively
“enjoy” being sexually possessed, while men are actively driven by their urges and desires.
Paradoxically, when it is a sex related matter, men no longer represent the “rational” paradigm,

but an agentless actor that is nothing but an innocent man.

Although this is not a representative sample, it is interesting to note a prevalent feature
identified in almost all cases (except case 12), which is the lack of judges to reflect deeply and
discuss the most important element of the crime: ‘consent’, and how to identify it in each case.
Additionally, there is no reference to the role of power and social context in a crime that is one
of the most blatant expressions of gender inequality. Analysing these crimes through a gender
lens is also an international obligation that the Peruvian state should abide to, when prosecuting

this violence (Mantilla Falcon, 2019).
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Part II. In light of ‘extra-legal’ evidence

This part of the analysis includes the identification of rape myths and other gender norms
through the judge’s assessment of the evidence and construction of the facts. Based on
definitions offered by multiple studies (Bizimungu, 2018; Bohner et al., 2009; Estrich, 1987;
Garza & Franklin, 2021; Radaci¢, 2014; Suarez & Gadalla, 2010), four types of rape myths
were used: a) victim-blaming; b) minimizing rape; c) justifying the offender; and d) casting
doubt on the victims’ credibility (see Appendix 1). In the last section, findings of a judge’s
active resistance towards such myths are exposed. Although space constrains did not allow an
extensive discussion on this topic, it was crucial to recognize that there are judges contesting

these beliefs.

a. Victim-blaming

‘Victim-blaming’ myths uphold the view that victims to some extent precipitate their
victimization; that is, they “ask for it” (Estrich 1987). By doing so, the responsibility of the
crime is shifted away from the offender to the victim. The sentences analysed included: 1) the
idea that women who get voluntarily intoxicated are partly responsible for their rape, 2) that
they provoke it by the way they behave and/or dress, or 3) that if they do not scream, fight or
get injured, then it is not rape (Eyssel & Bohner, 2011).

Regarding victim’s alcohol consumption, the following phrasings were identified:

“it is clear that they were all drinking large amounts of liquor (yards of beer), by their own decision...”
(Case 5)

“... [although] she only had a small glass of cachina colada, saying that after that she does not remember

anymore, however by the rules of logic and maxims of experience, she may well have adopted the same

behaviour before drinking the cachina colada, avoiding excessive drinking” (Case 4)

“(...) it is not apparent that the defendant wanted to put the victim or take advantage of a state in which

she could not give her free consent to lie with him sexually, since the victim is a 20-year-old adult who

has drunk the amount of liquor she wanted to drink...” (Case 4)

As it is clear, references to alcohol consumption from victims are depicted in a way that
enhances her willingness to be situated in that state of intoxication, meaning the acceptance of

everything that comes with it, including sexual assault. By saying it was “her decision”, “she
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wanted to drink” or she could have “avoided excessive drinking”, judges portray victims as
blameworthy for being in a high-risk condition that they are expected to prevent. In other

words, voluntary intoxication is perceived as a “form of sexual invitation” (Clarke, 2011:17).

Substance use by victims remains an important extra-legal factor that influences CJS’s
response to sexual assault. For example, it has been demonstrated that victims’ alcohol use
decreases an officer’s likelihood of responding more vigorously, diminishing the chances of
calling a detective or arresting the suspect (Venema, 2019). This is consistent with previous
research that shows negative evaluation, regarding victim-blaming and reduced perceptions of
victim’s credibility, when victims were intoxicated at the time of the assault (Bieneck & Krahé,

2011; Schuller & Stewart, 2000).

Another ‘victim-blaming’ myth identified is the one related to the victim’s behaviour or dress

previous to the aggression:

“35. (...) it is striking that according to psychologists (...), who examined the victim, they agree in

pointing out that she is a shy woman, she shows a passive attitude, difficulties to be able to be assertive

and being able to say no, in a categorical way (...) however, she usually wears undergarments like the

one described by forensic biologist (...), describing it: as a “red female panties with lace in the front

area, lace around the leg”, being so strange that the supposed personality that she presents (shy) is not

related to the intimate garment that she used on the day of the events, because by the maxims of

experience, this type of female underwear is usually used on special occasions for moments of intimacy.

Therefore, one can infer that the victim had prepared or was willing to have sexual relations with the

defendant, hence she consciously decided to stay in the defendant’s house..." (Case 4)

The argument related to the ‘red panties’, interpreted as a sign of ‘consent’ draws back to the
‘mini-skirt’ narrative, used as a defence in rape trials. What lies behind is that “women who
dress in a way which is perceived as seductive (for example, wearing tight clothing or a short
dress) consciously desire or subconsciously want to be assaulted” (Clarke, 2011:13).
Interestingly, the judges rely on expert witnesses -psychologists and forensic biologist- to back
up their statements. As a way to counteract any doubts of possible arbitrary reasoning, judges
refer to observations provided by actors whose status offers ‘undoubtful’ objectivity. As stated
by Cotterill, “from a Foucauldian perspective, the testimony of an expert witness in court is an

illustration of the way in which locally determined discursive practices serve to construct what
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kinds of talk can and cannot be heard, and who is qualified to present an authoritative version

of the truth” (2003:171).

Under this view, evidence narrated by expert-witnesses is credited as more valuable than what
the victim-survivor themself could offer in court. This latter is usually perceived as testifying
from the ‘commonplace’ rather than a ‘specialized’ locus. Following Foucault’s concept of
power/knowledge in discourse, “a great deal of power and control is exercised not by brute
physical force or economic coercion, but by the activities of ‘experts’ who are licensed to
define, describe and classify things and people” (Cameron & Panovi¢, 2014:14). Relying on

experts enables judges to secure their statements.
Finally, the myth by which victim-survivors have to have ‘physical injuries’, or resist the
assault, on the risk of being blamed for not doing so, is also present in the judge’s evaluation

of the facts:

“no internal vaginal tears were found as a result of a penetration into a “‘non-lubricated” vaginal canal,

since an unconscious person does not have the excitement prior to the consensual sexual act that leads

to the lubrication of his vaginal canal, whose liquidity increases with the female orgasm and that,

therefore, does not allow the internal vaginal tears mentioned above." (Case 5)

“...the victim does not present an injury compatible with sexual assault because it has not been observed

physical injuries compatible with an assault against sexual freedom (...)” (Case 1)

“... there is scientific evidence that confirms that the victim has not been violated in her sexuality, since

no vestiges of penile introduction into the vaginal cavity have been found (....) if it was a non-consensual

act, the female genital area would not be lubricated and forcing the introduction [of a penis] would

cause some injury, not properly in the hymen but in the vaginal introitus, be it labia majora, minora,

clitoris, border, among others, produced by friction or smear as indicated in the forensic psychologist

expert.” (Case 4)
“[the sexual autonomy] not exercised and violated, can be evidenced through different means of proof,

in the case of [the complainant’s] declaration or psychological expertise, we notice an intangible content

because it allows an analysis of memories and emotions: and in the case of the medical certificate, we

notice a tangible content because it allows us to analyse the somatic injuries of the victim, a perspective

that this court adopts for a better didactic to guide its reasoning.” (Case 18)

Two main things can be pointed out. First, regarding the lack of physical injury to the victim
(cases 1, 4, 5), judges determined that this as an element that confirms no rape occurred. Even

more, in case 5, the fact that the vagina cavity had no “internal tears” is interpreted not only as
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a signal of consent, but of desire. The argument raised is that, if there are no injuries, it is
because the vagina was lubricated, and if it was lubricated, it is due to a ‘female orgasm’ that
proves ‘she liked it’. As in the former examples, to legitimize their reasoning, the judges rely
on ‘evidence’ given by experts. This masochistic representation of women brings back the
norm of ‘possessive heterosexuality’, which deems them as subconsciously wanting or

enjoying being raped (Ben-David & Schneider, 2005).

The second aspect is the hierarchical classification of evidence. As stated in case 18, while
injuries related to the body are ‘tangible’, those that refer to the ‘psyche’ or the victim’s
‘subjectivity’ are perceived as ‘intangible’, hence, less objective. In other words, what is related
to ‘her memories’ and ‘emotions’ are valued as ‘less’ reliable sources of knowledge. This
approach mirrors the dualisms that define the gender system and permeate the legal one, where
features such as emotion or subjectivity, commonly associated with femininity, are devalued,
while ‘scientific’ evidence, associated to the masculine ideal of ‘reason’, crafted by an external
examiner is credited as more definite and trustworthy (Olsen, 2009). This was also present in
the 1995 Peruvian rape cases study: “It constitutes a common judicial practice, however, the
reference to relying almost exclusively on what is provided by the medical examination of the

victim, which is given a superlative value” (Siles, 1995:145).

b. Minimizing rape

The next type of rape myth identified is related to the perception by which certain behaviours
that fit the rape definition but that occur in specific circumstances, are not seen as a ‘serious’
crime or not a ‘crime at all’. This has been identified through the use of inappropriate and
inaccurate terminology by judges to describe rape in terms of consented or affectious sex,

instead of portraying it as a violent act.

Phrases like “lie sexually with her victim” (cases 1, 4), “copulate her®” (Case 18), “touched
her and kissed her breasts" (Case 18), or “not having used protection during the sexual act”
(Case 5), indirectly creates a misleading description of rape, as if it was mutually consented

sex. In addition, cold and non-emotive passages of the crime were identified such as “...was

8 According to the Merriam-Webster dictionary, to ‘copulate’ is to engage in sexual intercourse. This term, nonetheless, is
most commonly used to refer to animals, as in the following example: “Some animals have complex mating rituals before they
copulate. From: https://www.merriam-webster.com/dictionary/copulate#other-words
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inserting his penis into her vagina” (Case 4), “[he] stood on top of the victim, and proceeded

to insert his penis into her vagina” (Case 9), “[he] succeeded in inserting his penis into the

victim's vagina” (Case 13). The terms ‘inserting’ or ‘introducing’ contribute to represent rape
as a seemingly technical act, not necessarily violent. Interestingly, in the description of the
evidence, some phrases are written in a highly erotic or sexualized way, which as stated by
Bavela and Coates, minimizes the inherent violence of sexual assault (2001), as in: “he
penetrated with his virile member through the anus™ (Case 8), or “he did not ejaculate inside
her and he sprayed semen all over her breasts” (Case 17). Similar to Othman et al.’s. study,
the reading of “‘some physical and violent descriptions of the crime in the written decisions can
be quite awkward, graphical and some might be even closely bordering pornographic

narrative” (2019:95).

According to research on rape myths in trials, these beliefs are commonly facilitated by
discursive strategies that describe the accounts of the crime in ways that diminish its severity,
as well as mitigates the offender’s responsibility and relegates the victim’s experience. The
study on linguistic representation of sexual violence in judicial opinions in Malaysia shows, as
in the excerpts analysed, how judges often characterize rape as a non-coerced and mutually-
consented behaviour rather than a violent crime (Othman et al., 2019). For example, by
adopting ambiguous terms like “the connection”, “the act”, “the episode”, judges indirectly

minimize the victim’s resistance and downplay the seriousness of the offence (Othman et al.,

2019:93).

c. Justifying the offender

Rape myths not only blame victims, but as a result, excuse offenders or minimize their
responsibility in perpetrating the crime (Sanday, 1997). Bohner ef a/ mentions as examples the
assumption that ‘most rapists are over-sexed’, or that ‘rape happens when a man’s sex drive
gets out of control’ (2009:19), as seen in former judge’s interpretation in Part 1. These ideas
reinforce the construction of hegemonic masculinity associated to power dominance and sexual
performance as features of manhood (Fuller, 2018). In this case, regarding the assessment of

evidence, the following reference was found:

“...the malicious and violent action to satisfy his sexual desires has been sufficiently proven, which

determines that a conviction is handed down.” (Case 18)
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Paradoxically, in another case (case 5), even though rape has been previously described legally
in terms of sexual desire, the judge, when evaluating the evidence, considers that the victim’s
“LGBT condition” is a reason to back up the unlikeliness of the defendant to want to intoxicate
the victim in order to rape her. In other words, sexual desire, which was interpreted as an
inherent element of rape, is no longer relevant to this judge when it comes to justifying the
offender, who ““as a heterosexual man”, cannot “feel desire” for a lesbian woman, and hence,
cannot rape her. The narrative of ‘desire’ is here conveniently used to excuse the offender’s
responsibility. While, theoretically, ‘sexual attraction or desire’ is determinant for rape to be
committed, it is not important when it comes to ‘consented sex’ (what the judge considers it

is), as seen in the following example:

“nor can we affirm that the fact that the victim "does not remember anything" is due to the fact that the

defendant has intentionally given her to drink excess liquor so that, in the end, he bends her will [even

more regarding her LGBT condition] and agree to have sexual relations with him...” (Case 5)

As in this last case, other forms of reducing the offender’s blameworthiness are used, as

follows:

“...upon waking up in the morning hours and -via WhatsApp- in the immediate successive days, they

discussed what happened with absolute normality, being the case that by not having used protection

during the sexual act, the defendant gave money to the complainant to buy a "morning after pill", which

was accepted by the latter" (Case 5)

“From the assessment of both psychologists and psychiatrists, it appears that the defendant presents a
borderline personality (...) it cannot be specified whether they may be capable of killing a person and
regarding whether or not they can outrage a person, that cannot be determined (Psychiatrist MQ); but

he cannot cause harm to a person he loves (Psychologist OM); and when he establishes affective

relationships with a man or woman, they can see them as a God or Goddess, in other cases he can

devalue them; furthermore, this person is not capable of raping ... (Psychologist ZM)." (Case 1)

“the defendant is an outgoing person, resilient, handles emotions, has resources to handle emotions,

but this does not prevent him from having immature behaviour in some circumstances.” (Case 9)

In case 5, the court highlights not only details that are irrelevant to determine whether the rape
occurred or not, but that downplay the representation of the offender as an aggressor, by saying
he gave her money to buy ‘a morning after pill” -depicting the scene almost as if it was a
‘courtesy’ of him-, right after describing the aggression as ‘a sexual act’. By adding that she

accepted the pill, and that they both immediately had a conversation with ‘absolute normality’,
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the judge exposes an irrelevant subsequent behaviour that distracts the attention from the crime,
misleading it as a ‘consented act’, on the basis that the she was not ‘visibly’ distressed. With
regard to cases 1 and 9, offenders are portrayed as being supressed of their agency, whether it
is through deterministic psychiatric or psychological diagnoses that describe them as persons
“uncapable of raping”, or through adjectives that characterizes them as “immature” non-adults
less responsible for their acts. This idea is also present in relation to the offender’s intoxication

prior to the crime, as in the following case:

“...this exam only allows us to know the personality of the defendant useful to graduate his penalty, but

it is not ideal for assessing his responsibility, since a maxim from experience allows us to affirm that

people in a state of intoxication, sometimes do not control their actions ”(Case 9)

In regard to alcohol consumption, a double standard often exists between men and women. As
stated by WHO, “if a woman has been drinking or using drugs she is often blamed for her
victimization. On the other hand, the perpetrator’s behaviour is excused or justified because he
was “under the influence” and thus not expected to control his behaviour.” (2003:8). Case 9
exemplifies how alcohol consumption is treated as a mitigating factor that conceives drunken
men are less “blameworthy” of rape since “sometimes they do not control their actions”, whilst
for women, they are depicted as responsible for not preventing being victimized. In other
words, drunken women should be responsible for the “mixed signals” that their behaviour
could unintentionally emit on drunken men, since alcohol impedes men to notice women’s
reluctance or to curb their ‘natural’ sexual urges (Munro & Kelly, 2009:291). The belief that
alcohol or drug use reduces rapist culpability (but increases women’s blame) is found in several

measures of rape myths (Bieneck & Krah¢, 2011; Burt, 1980; Payne et al., 1999).

d. Casting doubt on the victim

As with victim-blaming myths, this also focuses on the victim, but with the purpose of
discrediting her testimony. Examples include the idea that false allegations are common,
mostly because of revenge or regret, that all victim/survivors will be visibly distressed in the
aftermath of a rape, or that any delay in reporting is suspicious (Smith & Skinner, 2012:443).

The following references were identified:
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“...the complainant, though she refers that they were friends [with the defendant], the fact of finding out
in such circumstances that he [defendant] was going to be a father would in some way had an impact on

her that she determined to declare in the way that she did.” (Case 5)

“...between one and the other testimony, one can verify relevant omissions of what really happened to

her, (...) to the expert witness CA, she said “... the next day I woke up at 6:14 am [ was in his bed without

clothes, he was touching my vagina, rubbing me, then he got on top and tried to penetrate me (...); while

in court she ignored [mentioning] that the defendant prior to get on her naked body, had rubbed her

vagina, then he told the psychologist DCN "... that at that time he was touching her intimate parts, that

is, her vagina and got on top of her wanting to penetrate her, she said no, she got up, she was scared.
But "in court she said that “he was inserting [his penis]” (Case 4)

“...the victim two years before these events, when she was 18 years old, had already been receiving care

at the psychology service (...), due to intra-household problems, as noted by the psychologist CA (...)

However, given the scientific evidence supported by trial, rationally this cannot be considered as

valuable evidence to support a judgment of guilt”. (Case 4)

“...the victim has pointed out contradictory and lacking facts, and her syndication (..) shows a negative

intention to attribute false facts against him to hide_her activities carried at night” (Case 2)

“There is no uniform and persistent statement by the complainant regarding the place and time in which

the events occurred, since in her police report (...) she indicates that she went with her friend "Leonela"”

at a party at 10pm, however, this information later varies and indicates (...) that she went with her friend

"Leonela" to a jukebox type bar at 11pm”. (Case 2)”

Due to the nature of the crime, the victim’s testimony is key. According to binding
jurisprudence, a conviction can be guaranteed as long as this meets certain criteria. One of them
relates to the consistency or coherence of the narrative account. The standard by which a
testimony is deemed as such, yet, will depend on the judge’s perspective, and in some cases, is
defined in stark contrast with evidence of how rape victims commonly react to their

victimization.

This is perceived in cases 2 and 4, where judges describe as ‘relevant omission’ and
‘contradictory’ statements, minor variations in the victim’s account. For example, on recalling
whether the aggressor ‘rubbed’ her intimate parts, if he ‘tried’ or did penetrate her (case 4), or
the exact order and time of a specific event (case 2). Besides the traumatic experiences that
distorts a victim’s appreciation of time sequences and creates memory blocks, evidence shows
that “shame or embarrassment that rape can elicit, as well as the concern that conduct prior to
the attack may be viewed negatively, contribute to making it difficult for them to give a full

and candid disclosure” (Munro & Kelly, 2009:293). Studies, furthermore, demonstrate that
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several victims suffer severe learning difficulties, mental health problems and many that were

drunk or drugged have severely impaired memories (Kelly et al., 2005:54).

Finally, though lay witnesses or victim-survivors may misrepresent events because of memory
failure or malice, it could also be that they have different interpretations of an event or feel
pressure to conform to societal norms (Hunter, 1996). This is particularly true with the tension
felt by victims after a sexual assault: while they are aware of the ‘rational’ precautions advised
by society, the situation is also very complex and it is not always clear-cut what the ‘rational’
conduct should be (Smith & Skinner, 2017:27). Despite this, many legal practitioners still think
that only women who are able to give a fully coherent and consistent testimony are “genuine
victims”. Research with juries show that delay reporting or inconsistencies in a victim’s

testimony is interpreted as a sign of false allegations (Rose et al., 2006).

The risk of reproducing these myths is that it assumes that all victims respond the same way.
The ideal of a ‘real’ victim becomes, then, a yardstick by which women are compared. Those
who do not have a highly coherent narrative not only are not seen as victims, but are also,
women with ‘evil’ motivations, as in case 2. Here, the victim-survivor is depicted as a liar and
a vengeful woman with “negative intentions”, harking back to the stereotypical representations
of women as liars who fabricate rape allegation, or who only report the crime to get some
benefit in return (Larrauri, 2008a). In Crenshaw’s words, cited by Ehrlich, “once these
ideologically informed character assignments are made, 'the story' tells itself, usually
supplanting the women's accounts of what transpired between the complainant and the accused
with a fiction of villainous female intentionality that misleads and entraps the 'innocent' or

‘unsuspecting male’” (2001:29).

e. Resisting rape myths

Almost 30 years ago, Sile’s study on gender stereotypes in rape cases in Peru defined as
“alarming” that the Peruvian judiciary did not attempt to combat stereotypical representations
of women and men when presiding over cases (Siles, 1995:72). This study shows that, although
judges can reproduce rape myths, they can also actively resist them when drawn into trial by

other actors, as shown in case 9:
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“experts (...) analyse this circumstance and conclude that the [sexual] relationship was not consented,
because if it had been so, a love game would have had to have previously presented and she would be

happy, Although this conclusion is not entirely objective (...)"

“...if it is true what was indicated by the victim when she refers that at the time of the sexual assault,

1l

she was a virgin (...) it does not affect the core of the charges.’

“he alleges that the victim lies because (...) she said that all she wanted to do when arriving home was
to tell her father what happened; yet, once she got home, it did not happen. What was stated by the

defendant's defence is true, but a maxim of the experience allows us to affirm that common people, out

of shame, do not always report the facts immediately, sometimes they do not even report it.”

“The defendant presents six photographs with images of the victim smiling, (...) indicating that it is

contradictory that the victim appears in that photo smiling and, on the contrary, in interviews presented

an anxious behaviour. In this regard, it is not reasonable for a person to remain sad or distressed all

the time in the face of a traumatic event, a maxim from experience allows us to affirm that people tend

to become distressed or manifest sadness when they remember, or relate about the facts."

In the first two excerpts, the judge addresses arguments raised by expert-witnesses. This is
done by questioning their ‘objectivity’ or stressing the irrelevance of information drawn in the
case. By recognizing expert’s fallibility, the ‘over-reliance’ attitude commonly generated
towards them due to their status is deflated. Acknowledging that they may not be objective
reaffirms that gender stereotypes can be reproduced by anyone, including those who are least
“expected” to. Regarding the irrelevant information, the judge aims to counteract chances of
diverting the attention from the “core” controversies of the case. This is a useful strategy,
considering that research suggests that introducing case-irrelevant information about the
plaintiff’s biographical details increases likelihood of blaming them, while it decreasing the
chances of finding the defendant guilty of rape (Eyssel & Bohner, 2011; Rempala & Bernieri,
2005).

Likewise, in the last two quotes, the judge responds to the defence strategies, whose aim is to
discredit the victim-survivor’s credibility. Their purpose is to shift the focus from the
offender’s behaviour to the victim’s reaction, as victim-blaming narratives do, looking to cast
doubt on her allegations (‘she is lying’), or deny the harm she has experienced (‘she is
smiling’). To neutralize this, alternatives interpretations that explain a perceived ‘irrational’
reaction of rape victims that does not fit the ‘ideal victim’ screenplay are offered. This way of
contesting myths has also been identified on studies of attitudes from judges, juries and
prosecutors in rape cases (Smith & Skinner, 2012:18). For instance, special judicial instructions

(sometimes called ‘myth-busters’), information leaflet or DVDs with realistic dynamics of rape
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and common reactions of victims are offered to juries to thwart these harmful narratives

(Temkin & Krah¢, 2009:309).

f. Considerations

The observations above support the existing literature of how rape myths and gender
stereotypes are still routinely used in trials and incorporated in sentences of rape against
women, to blame victims, excuse perpetrators, minimize the severity of the crime and cast
doubt on the victim’s credibility (Hildebrand & Najdowski, 2015; Smith & Skinner, 2012;
Temkin & Krahé, 2008).

Each myth shapes the construction of facts and interpretation of evidence to fit the broader
picture of the ‘real rape’ paradigm, which, in some cases, has already been framed by judges
in the definition of the crime. These beliefs interact with one another. For example, victim-
blaming narratives that emphasize the use of ‘provocative’ clothes interlock with perceptions
of offenders as ‘agentless’ individuals ‘driven’ by sexual urges. Similarly, the myth that
requires physical injuries from victim-survivors complements with the narrow representation
of rape only committed through physical force. The sentencing remarks also show that when
building up the ‘official truth’, judges operate in a selective and convenient way with regards
to evidence. The ‘who’ and ‘what’ they attend and ignore is mediated by gendered stereotypes.
For example, within the same type of evidence, when assessing proof provided by expert-
witness, a differential treatment is seen between the evidence aimed at measuring the sequelae
in the body (i.e. genital injuries), deemed as objective and unquestionable, versus the one
addressing the mind (i.e. trauma syndrome), which is given a lesser value; an idea that derives
from the myth by which rape is still tied up to victim-survivor’s resistance, physical violence

and physical harm.

In relation to different types of evidence, a hierarchical dynamic is also established between
what is offered by expert-witnesses and what is given by witnesses like the victim-survivor.
Stereotypical representation of women as ‘liars’ or ‘vengeful’ interact in diminishing their
credibility. This is deepened by the use of an untrue yardstick against which their testimonies
are measured, where victim-survivors are expected to give an absolutely accurate and coherent
narrative of their experience, in neglect of evidence that shows that traumatic events like rape

make it hard for them to provide such. Additionally, in some cases, the doubt casted on them
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is reinforced by the judge’s incorporation of irrelevant information on their past or future
actions. Moreover, turning to intoxication, a sexist approach is also evidenced when the victim
is the one consuming alcohol, leading to victim-blaming narratives, while in the case of

offenders, judges use references aimed to diminish their responsibility.

Finally, though rape myths and gender stereotypes can be reproduced by judges, they can also
be contested. Following their duty to guarantee women’s right to a fair trial free of gender
discrimination, judges can and should counter rape myths when introduced by other actors in
trial. Due to its harmful effects, it is not enough for judges to avoid rape myths, but to engage

seriously in tackling them when identified.
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4. Conclusions

The purpose of this study was to explore whether, and to what extent, judicial written
judgements of rape cases in Peru against female victim-survivors over 14, from 2015-2020,
include rape myths and gendered stereotypes. The findings suggest that these beliefs still
inform judicial decision-making in sentencing remarks and can be found in the judicial
interpretations of the crime, as well as in the assessment of the evidence and the construction
of the facts that ultimately defined the outcome. Rape myths were present in acquittals and
convictions, and a comparative analysis between the two shows that those cases whose
outcome led to a conviction had strong features of the real rape paradigm. This work also shows
that judicial discourse hides underlying sexist ideologies and issues of power that condition the

judge’s constructions of an “official truth” when delivering their verdicts.

The findings regarding the judicial definition of rape indicate that there is no consistent
understanding of the crime. Some judges, for example, are still reliant on the concept of
‘physical force’ or victim’s ‘resistance’, both features of the ‘real rape’ myth (Estrich, 1987).
In relation to the outcome, more cases where the defendant used physical force and the victim
showed physical injuries resulted in a conviction (cases 8, 11, 12, 13, 15, 16, 17, 18) than in an
acquittal (case 1). When the accused was a stranger, moreover, all cases resulted in a conviction
(cases 16, 17, 18). Additionally, following the judge’s interpretation of rape as a crime that
seeks to “satisfy sexual appetites”, all cases where this element was proved resulted in a

conviction (case 5), and those were it was not, led to an acquittal (cases 8 and 18).

Regarding the assessment of evidence and construction of facts, again no consistency was
identified. Judges continue to rely on the following rape myths and gender stereotypes: a)
victim-blaming; b) minimization of rape; ¢) justifying the offender; d) casting doubt on victims.
On the first, some judges referred to the victim-survivor’s intoxication as a “self-inflicted” risk
that they should have prevented (cases 4 and 5). Others inferred that women subconsciously
enjoyed being raped, since no physical injuries had been identified in their genitalia (cases 4
and 5). In terms of minimizing rape, the description of the crime at times suggested consensual
sexual acts, or even included erotic references that masked its inherent violence (Cases 1, 4, 5,
8, 13, 17, 18). This complements the rape myth that consider men as being driven by sexual

urges, and with judicial definitions of a crime motivated by “sexual appetites” (cases 3, 5, 8,
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18). Judges’ inclusion of irrelevant case-information was also used to downplay the
representation of the accused as a rapist, while depicting the victim-survivor as having ‘asked
for it (cases 5, 1, 9). Rape myths aimed at casting doubt on victim-survivors’ credibility were
also found in some judges’ narration of their response to the crime, where the ‘ideal victim’
yardstick was used to measure their aftermath reaction (cases 5, 4, 2). These gender stereotypes
were also seen in the assessment of evidence, where victim-survivors’ testimony — the
benchmark of this under-reported crime — was analysed using an unrealistic threshold that

required them to have an absolutely accurate account of their experience.

When assessing the evidence, likewise, gender ideologies were identified in selecting what to
consider or ignore. Opinions of expert-witnesses, deemed as rational (and hence masculine),
were used by some judges to support their statements, on the basis of expert’s pretension to
objectivity. While evidence given by experts was over-valued (cases 1, 4, 5, 18), that given by
non-experts, like victim-survivors, was deemed as non-trustworthy (cases 5, 4, 2). Even so,
among this more ‘prestigious’ scientific evidence, judges showed a hierarchical relation
between those addressed at measuring the somatic and objective harm, perceived as more

“tangible”, and those that targeted the psychological and subjective sequelae (case 8).

Taken together these results reveal how dominant issues of power and gender come into play
through judicial discourse in the sentencing remarks and how language contributes to create
and maintain institutionalised power and asymmetry (Cotterill, 2003:7). Whenever ‘victim-
blaming’ or ‘justifying offenders’ myths are used, dominant narratives of sexual violence and
social expectations of women and men’s sexuality are enacted. These expectations are
informed by a model of possessive heterosexuality, where females are crafted in passive and
males in active terms. These underlying assumptions construct and reinforce a conception of
gender that feeds hegemonic representations: masculinity as dependant on power dominance
and sexual performance, and femininity as a passive response to men’s sexual advances. This
image, in turn, contributes to building up the definition of ‘consent’ and the contours of the
crime. Since women are to react to men’s seductive power (Ehrlich, 2001), and women are to
enjoy being sexually possessed (Radaci¢, 2014), their resistance to rape is not even seen as a
rejection, but as an expected sexual behaviour. In this view, crystallized by the authoritative

power of law, saying ‘no’ can easily be read as a sign of compliance.
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Although judges are susceptible to reproducing rape myths and reinforcing gender ideology
that favour male dominance, they can (as shown in case 9) also resist them. As stated by the
TACtHR, judges are obliged to carry out an adequate assessment and selection of the evidence,
“in order to neutralize their contamination by statements, insinuations and stereotypical
allusions that violate the guarantee of women’s access to justice”®. Unfortunately, the current
state of legal training is still focused on the passive response of identifying and not reproducing
these stereotypes. This work’s findings contribute to existing knowledge of how and the extent
to which judges neutralize and tackle these myths in trials, especially when a lawyer’s defence

strategy involves humiliating or discrediting rape victim-survivors (Smith & Skinner, 2017).

In considering the contribution of this thesis to Peruvian justice context, notwithstanding the
limited sample, the current work offers valuable insights into understanding how the Peruvian
judiciary respond to rape cases against adult women and girls over 14. In a highly machista
society, where two out of three Peruvians accept, tolerate and/or justify VAW, it sheds new
light on how rape myths and gender stereotypes permeate judicial decision-making in Peru.
Not only did it explore how judges reproduce these dominant beliefs, but also how they can
neutralize them. Regarding the latter, the preliminary findings can be used to develop targeted
interventions in the judiciary to improve institutional responses to rape, seeking to enhance
judges’ role towards actively combating such harmful myths. Additionally, policy implications
should include improving legal training aimed at understanding sexual violence, not from a
possessive heterosexuality model, but from a communicative model, which conceives of
‘consent’ as a process of communication and negotiation, not simply as a binary ‘yes’ or ‘no’
debate (Clarke, 2011:82). Since this thesis did not address how often rape myths and gender
stereotypes appear across all Peruvian jurisdictions, future research should test whether these
findings reveal exceptional cases or are part of a widespread phenomenon across the Peruvian
CJS. While refining the CJS’s response, these results are also expected to trigger academic

debates on more ‘innovative’ ways to satisfy victim-survivors’ justice needs.

° IACtHR, Espinoza Gonzéles vs. Per(. Sentence from 30th of November 2014. Paragraph. 193.
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Appendix 1

Type of rape myth

Common examples

1. Victim-blaming:
beliefs that victim-
survivors are to
blame for their

victimization.

People who get voluntary intoxicated are partially
responsible for their rape.

People provoke rape by the way they behave or the
clothes they wear.

If the victim-survivor does not scream, fight back or

gets injured, then no rape occurred.

2. Excusing offenders
or reducing their

responsibility

Rape is primarily motivated by passion or sex.
Male sexuality is uncontrollable once it has been
‘ignited’.

Drunk men cannot control themselves.

3. Minimizing rape:
only certain types of
rape (‘real rape’
paradigm) are

considered such.

Marital rape is not rape.

Rape that is perpetrated by a partner or former
partner is not rape.

Rape is only perpetrated by strangers.

Rape leaves visible injuries.

Rape takes place in a public space.

4. Casting doubt on
victim-survivor’s
allegations: beliefs
that questions the
credibility of the

complainant.

False allegations are common, mostly because of
revenge or regret.

All victim-survivors will be visibly distressed in the
aftermath of a rape.

Only certain types of victims (‘ideal’) are raped (i.e.

sex workers cannot be raped).
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Rape 1is reported immediately to the police;

otherwise, it is suspicious.

5. Other gender-based

stereotypes

No resistance or silence from victim-survivors is
consent.

Women are liars or vengeful.

Victims are weak and lack agency.

Women subconsciously want or enjoy being raped.

Men cannot be raped.

(Burt, 1980; Gray & Horvath, 2018; Smith & Skinner, 2017; WHO, 2003)
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